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MAKING CHOICES FOR CRITICAL CARE

The Tennessee Health
Care Decisions Act (the
THCDA) was passed in
2004, in an attempt to
make it easier for
patients who are not
represented by
attorneys to execute
documents similar to
the Tennessee
statutory Living Will
and Power of Attorney
for Health Care.

In recent months,
these health care
documents have
received more publicity
because of the Terri
Schiavo case in Florida.

As you are probably
aware, Ms. Schiavo
suffered severe brain
damage following a
heart attack in 1990,
which left her unable to
care for herself and
dependent on a
feeding tube for
nutrients and fluids.
Her husband and her
parents spent many
years in court battling
over whether her
feeding tube should be
removed, and who had
the right to make that
decision.

The time, money and
emotional energy spent

by Ms. Shiavo’s
husband and parents
could have been
avoided if Ms. Schiavo
had executed health
care documents
containing her own
personal instructions
as to life sustaining
procedures.

Recently, the
Tennessee Department
of Health released form
documents that comply
with the THCDA. The
new documents are
simpler to execute;
however, the instruc-
tions in the forms are
vague and leave much
to interpretation.

We believe that the
existing statutory
framework for a Living
Will and Power of
Attorney for Health
Care, when properly
executed with the
assistance of an
attorney, provide much
clearer, detailed
instructions regarding
critical care decisions
for our clients. Indeed,
the THCDA specifically
recognizes the
continuing validity of
these documents if
executed properly.

As illustrated by the
Terri Schiavo case, it is
critical that every
person execute these
health care directives
so that family members
and health care
providers can know
without any doubt a
person’s wishes
relating to their health
care and life sustaining
procedures.

It is also important that
the health care agent
be able to access
medical records when
making health care
decisions. Therefore,
we make certain that
the Powers of Attorney
for Health Care comply
with the Health
Insurance Portability
and Accountability Act
(HIPAA). HIPPA is
discussed in more
detail on page 2 of this
issue.

Please contact our
office if you are
interested in having our
firm review your
existing health care
documents or assist
with the preparation of
these documents for
you.
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RELEASE OF HEALTH INFORMATION

Congress passed the
Health Insurance Port-
ability and Accountability
Act (HIPAA) to limit the
use, disclosure or re-
lease of health informa-
tion. Many have experi-
enced the effects of HI-
PAA when family mem-
bers have attempted to
access medical records
from physicians or hos-
pitals. Often, it is crucial
that family or other des-
ignated persons have

access to protected
medical information,
particularly in cases
where a person is un-
able to care for himself
or herself.

Every person should
sign an “Authorization
for Release of Protected
Health Information” so
that the persons desig-
nated in the authoriza-
tion may discuss your
health records with your
health care providers in

order to facilitate health
care decisions. The ac-
cess to medical records
becomes even more
important for an agent
acting pursuant to a
Power of Attorney for
Health Care, as dis-
cussed on page 1.

If you would like to have
our firm prepare an
“Authorization for Re-
lease of Protected
Health Information,”
please contact us.

THE TENNESSEE UNIFORM TRUST CODE

The new Tennessee
Uniform Trust Code
(TUTC) became effective
in 2004, and will apply
retroactively to all trusts.
The TUTC ushers in a
new era in trust forma-
tion, interpretation,
administration and
distribution. The TUTC
creates new responsibili-
ties for trustees and
beneficiaries and new
opportunities for amend-
ment, termination and

reformation of trusts.
Many of these opportu-
nities can be accom-
plished without the
expense and formality of

judicial proceedings.

For example, an irrevo-
cable trust can be modi-
fied or terminated dur-
ing the lifetime of the
maker of the trust with
the consent of all the
beneficiaries, even if the
modification or termina-
tion is inconsistent with

the original purpose of
the trust.

All trusts should be re-
viewed to make certain
that they comply with
the provisions of the
TUTC. If you would like
us to review your exist-
ing trust documents, or
if a trustee wishes to
modify an irrevocable
trust, such as an Irrevo-
cable Life Insurance
Trust, please contact
our office.

LARRY BRAY RECEIVES HIGHEST RATING

Legal ability ratings of attor-
neys have been an integral
part of Martindale-Hubbell's

century-long service to the
legal community. The

ratings reflect the confiden-
tial recommendations made

by other attorneys for attor-
neys.

As a result of an extensive

and confidential peer review

of local attorneys, Larry Bray

was awarded an AV rating,
which is the highest rating
awarded by Martindale-
Hubbell.

The AV rating identifies an
attorney with very high to
preeminent legal ability, in-
tegrity and overall
professional excellence.

Disclaimer

We are obligated by ethical rules to state that this Newsletter is an advertise-

ment. Certifications of Specialization are available to Tennessee lawyers in many areas of
practice, including the areas of Civil Trial, Criminal Trial, Business Bankruptcy, Consumer
Bankruptcy, Creditor's Rights, Medical Malpractice, Legal Malpractice, Accounting Malpractice,
Elder Law, Estate Planning and Family Law. Listing of related or included practice areas in this
Newsletter does not constitute or imply a representation of certification of specialization.

Please visit our website at
www.WBBLawFirm.com
which contains
information about estate
planning strategies as
well as additional
information about other
services our firm can

provide.




