
 

 

For more about estate planning 
strategies as well as additional 

information about other services 
provided by our firm: 

Please visit our website at 
http://www.wisemanbray.com   

Please follow us on Twitter at 

http://twitter.com/wisemanbray 

Join our Facebook Group at 

http://
facebook.wisemanbray.com     

Larry R. Bray 
Attorney & Counselor at 

Law 

We are receiving more and 
more questions from cli-
ents related to asset pro-
tection, and we want to 
make sure you are aware 
of developments in the 
law.  As many of you may 
be aware, retirement ac-
counts have historically 
been protected from the 
claims of creditors of the 
account owner both under 
federal bankruptcy law as 
well as Tennessee state 
law.   
 

The law regarding the pro-
tection of inherited IRAs 
after the death of the ac-
count owner has been 
much more unclear. An 
inherited IRA is an IRA that 
is for the benefit of a child 
or other beneficiary upon 
the death of the account 
owner. 
 

Recently, the Supreme 
Court decided in Clark v. 
Rameker  that inherited 
IRAs are not protected 
from the claims of credi-
tors in the  event of the 
bankruptcy of the benefici-
ary.  The Court found that 
inherited IRAs are signifi-
cantly different from regu-
lar or Roth IRAs.  There-
fore, inherited IRAs, unlike 
regular or Roth IRAs, 
should not be protected 
from the beneficiary’s 
creditors in bankruptcy. 
 

 

 

In order to understand the 
Supreme Court’s ruling and 
how it may impact your 
estate plan, it is helpful to 
understand a little about 
inherited IRAs.  If you have 
a retirement plan (401(k), 
IRA, Roth IRA, etc.), it is 
protected from your credi-
tors.  If you are married, at 
your death, your spouse 
will have the option to roll-
over that retirement ac-
count into his or her own 
IRA. 
 

At the death of the second 
spouse or at your death if 
you are not married, your 
children or other benefici-
aries have the option to 
treat the retirement ac-
count as an inherited IRA.  
Typically, a beneficiary 
would utilize an inherited 
IRA to maximize the tax 
benefit by stretching out 
distributions over his or her 
life expectancy.   
 

In light of the Clark ruling, 
we think it is more impor-
tant than ever to consider 
or reconsider beneficiary 
designations on retirement 
accounts.  From an asset 
protection standpoint, for 
example, you would not 
want to name even adult 
beneficiaries as outright 
beneficiaries of retirement 
accounts at your death.  
The Supreme Court was 
very clear that inherited 
IRAs passing outright to a 

beneficiary would be sub-
ject to the beneficiary’s 
creditors in bankruptcy. 
 

At a minimum, we would 
recommend naming a 
trust for the benefit of the 
child (or other benefici-
ary) as the beneficiary of 
the retirement account.  
When you name a trust 
as the beneficiary of a 
retirement account, it is 
very important for tax pur-
poses that the trust is 
properly drafted. 
 

Another great option 
would be a Retirement 
Benefits Trust.  These 
trusts are specifically 
drafted to ensure that the 
trust qualifies for more 
favorable tax treatment  
AND provides increased 
asset protection for the 
beneficiary.  These trusts 
can be particularly helpful 
in situations where retire-
ment accounts are a sig-
nificant portion of your 
estate or if you are con-
cerned about asset pro-
tection for one or more 
beneficiaries. 
 

We would love the oppor-
tunity to review your plan 
and discuss your options 
with you.  Please contact 
our office to learn more 
about these issues in 
light of this case. 
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Disclaimer  We are obligated by ethical rules to state that this Newsletter is an advertisement. Certifications of Specializa-
tion are available to Tennessee lawyers in many areas of  practice, including the areas of Civil Trial, Criminal Trial, Business 
Bankruptcy, Consumer  Bankruptcy, Creditor's Rights, Medical Malpractice, Legal Malpractice, Accounting Malpractice, Elder 
Law, Estate Planning and Family Law. Listing of related or included practice areas in this Newsletter does not constitute or 
imply a representation of certification of specialization.  

Pursuant to recently-enacted U.S. Treasury Department Regulations, we are now required to advise you that, unless otherwise 
expressly indicated, any federal tax advice contained in this communication, including attachments and enclosures, is not in-
tended or written to be used, and may not be used, for the purpose of (i) avoiding tax-related penalties under the Internal Reve-
nue Code or (ii) promoting, marketing or recommending to another party any tax-related matters addressed herein. 

Lang Wiseman 
Attorney & Counselor at 

Law 
Business & Commercial Litigation 

Construction Disputes 
Products Liability 
Wrongful Death 
Auto Accident 

Medical & Legal Malpractice 
Lien Disputes 

Chris Patterson 
Attorney & Counselor at 

Law 
Litigation 

Construction Disputes 
Local Government 

Municipal Law 
Auto Accident 

Wrongful Death 
Personal Injury 

Lindsay A. Jones 
Attorney & Counselor at 

Law 
Estate Planning 

Probate 
Trust Administration 
Business Planning 

M I S S I S S I P P I  P A S S E S  A S S E T  P R O T E C T I O N  
T R U S T  S T A T U T E  

Effective July 1, 2014, 
Mississippi joined 14 
other states, including 
Tennessee, by enacting 
a self-settled asset pro-
tection trust statute ti-
tled the Mississippi 
Qualified Disposition in 
Trust Act.  
 

Historically, if an individ-
ual created a trust under 
which he was a benefici-
ary, the assets of the 
trust could be subject to 
the claims of his credi-
tors.  As a result, an indi-
vidual could not estab-
lish a trust to protect his 
wealth from his own 
creditors and be a bene-
ficiary of that trust.    
 

The Mississippi Act is 
similar to the Tennessee 
Investment Services 
Trust Act of 2007.  Like 
Tennessee’s act, the 
Mississippi Act allows an 
individual to establish a 
qualified disposition 
trust (“MQDT”) that can 
be used to protect as-
sets from the claims of 
the trust creator’s credi-
tors.  The Mississippi Act 
also allows the creator of 

the trust to retain several 
rights, including, but not 
limited to, the rights to 
receive distributions of 
income, receive distribu-
tions of principal within 
the discretion of the 
Qualified Trustee,  veto 
distributions to any bene-
ficiary, direct the distribu-
tion of trust assets upon 
death to any one or more 
persons, remove the 
Trustee, and appoint un-
related successor Trus-
tees.  
 

The Trustee must be ei-
ther an individual resi-
dent of Mississippi or a 
corporate Trustee author-
ized to conduct business 
in Mississippi.  The crea-
tor of the trust cannot 
serve as the Trustee of 
the trust. At least a por-
tion of the assets of the 
MQDT must be adminis-
tered in Mississippi. 
Upon the creation of an 
MQDT, the creator must 
execute an affidavit stat-
ing that he does not in-
tend to defraud a credi-
tor and does not have 
any pending or threat-

ened court action 
against him.  The Missis-
sippi Act also requires 
the transferor to pay the 
premiums for and be a 
named insured on a gen-
eral liability insurance 
policy of at least 
$1,000,000.   
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There is a two-year “look 
back” rule that applies to 
assets transferred to the 
trust.  After the two year 
period has passed, a ma-
jority of the creator’s 
creditors cannot seize 
the assets of the MQDT 
to satisfy claims against 
the creator.   
 

If you are a Mississippi 
resident or have sub-
stantial Mississippi as-
sets, please contact us 
to discuss establishing a 
MS trust or converting 
your TN asset protection 
trust to a MQDT. We 
have assisted many cli-
ents with TN asset pro-
tection trusts since 2007 
and are excited about 
the opportunity to pro-
tect Mississippi resi-
dents and assets with 
this trust.  

MERRY CHRISTMAS AND  
HAPPY NEW YEAR! 

All of us at Wiseman Bray hope that you and your families have a safe 
and happy holiday season!  We look forward to continuing to  

assist you with your legal needs as we wrap up 2014 and enter 2015.  


