
 

 

For more about estate planning 
strategies as well as additional 

information about other services 
provided by our firm: 

Please visit our website at 
http://www.wisemanbray.com   

Please follow us on Twitter at 

http://twitter.com/wisemanbray 

Join our Facebook Group at 

http://
facebook.wisemanbray.com 

Larry R. Bray 
Attorney & Counselor at 

Law 

When we ask clients 
this question, their first 
response is often quick 
and affirmative.  How-
ever, we frequently dis-
cover through the proc-
ess that their benefici-
aries on life insurance 
and retirement ac-
counts are not who 
they think they are, nor 
are they the intended 
recipients of the prop-
erty.   
 

One of the most com-
mon misconceptions 
we see is how property 
passes at someone’s 
death.  Accounts that 
have beneficiary desig-
nations, which include 
life insurance, retire-
ment accounts, trans-
fer on death accounts 
(TOD) and payable on 
death accounts (POD), 
pass to the beneficiary 
or beneficiaries named 
on the beneficiary des-
ignation form for that 
account regardless of 
what your will or trust 
says.  So, for example, 
if my will says that eve-
rything passes to my 
spouse at my death, 
but my beneficiary form 
on my life insurance 
names my children as 
beneficiaries, my life 
insurance proceeds 

pass to my children and 
not to my spouse.  
  
The recent Supreme 
Court case of Kennedy v. 
Plan Administrator of 
DuPont highlights the 
unintended results that 
may occur if your benefi-
ciary designations are 
not reviewed periodi-
cally.  In this case, Wil-
liam Kennedy named his 
wife, Liv, as the sole 
beneficiary of his pen-
sion and retirement sav-
ings plans at DuPont.  
When the couple later 
divorced, the qualified 
domestics relation order 
provided that Liv gave 
up her rights to receive 
any benefits from Wil-
liam’s pension and re-
tirement plan.  Unfortu-
nately, however, the 
court order was never 
submitted to DuPont 
and the beneficiary was 
never changed.   
 

When William later died, 
DuPont paid out the plan 
benefits to his ex-wife, 
Liv.  Their daughter, 
Keri, was appointed as 
executor of William’s 
estate and filed suit 
claiming that the estate 
should receive his retire-
ment benefits because 

the domestic relations 
order clearly provided 
that Liv had waived any 
interest she might have 
in those benefits.  The 
Supreme Court upheld 
the ruling of the Fifth 
Circuit in saying that Du-
Pont properly paid the 
benefits to Liv and that 
Liv was entitled to the 
pension and retirement 
funds even though the 
parties were not married 
at the time of the Wil-
liam’s death and the 
domestic relations order 
clearly provided other-
wise. 
 
The moral to the story is 
that the beneficiary des-
ignation governs.  Thus,  
it is very important that 
you know who is named 
on your beneficiary 
forms so that your prop-
erty goes to the benefici-
ary or beneficiaries that 
you intend for it to go to.  
It is clear that William 
did not intend for his 
benefits to go to his ex-
wife instead of his 
daughter, but the Su-
preme Court held that 
the beneficiary designa-
tion governed and that 
DuPont properly paid 
the benefits to Liv.  
  
(continued on next page) 
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recent marriage, di-
vorce, birth or death in 
your family, it is impor-
tant to review your bene-
ficiary designations.  
And remember, your will 
does not change who 
the beneficiary is on that 
account or insurance 
policy. 
 

3.  Do you have a contin-
gent beneficiary named?  
If the person named 
dies before you or is in-
volved in a common ac-
cident with you, you may 
not know who the bene-
fits will go to if you do 
not name a contingent 

or secondary benefici-
ary. 
 

4.  Have you named a 
minor as a beneficiary?  
Minors cannot legally 
hold title to property, 
including these benefits.  
If you have named a mi-
nor, a guardianship may 
have to be established 
and administered 
through the Probate 
Court for these funds. 
 

If you have questions 
regarding your benefici-
ary designations and 
how they factor into your 
estate plan, please con-
tact our office.  

With that in mind, here 
are some tips and com-
mon problems to watch 
out for with your benefi-
ciary designation forms: 
 

1.  Do you know where 
the form is?  Generally, 
employers maintain re-
cords of the form, but if 
they cannot find their 
form when the time 
comes, the burden may 
be on you to produce a 
copy of the form. 
 

2.  Is the form up to 
date?  Changes in your 
life may require you to 
review the forms periodi-
cally.  If you have had a 
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N E W  W Y O M I N G  L L C  L E G I S L A T I O N  
As many of you know, 
we frequently recom-
mend and implement 
Wyoming LLCs in the 
estate plans that we pre-
pare for asset protection 
and other reasons.  Wyo-
ming is one of the best 
states in the nation for 
asset protection for lim-
ited liability companies, 
or LLCs.  In Wyoming, a 
creditor’s exclusive rem-
edy against a debtor is a 
charging order.  This 
means that the most a 
creditor could reach is 
the income stream or 
distribution stream out 
of the LLC.  The creditor 
cannot reach the under- 

lying assets of the LLC.  
Additionally, the man-
ager of the LLC cannot 
be forced to make a dis-
tribution so the manager 
has leverage against a 
creditor even if a charg-
ing order is obtained 
because the manager 
can elect not to make 
any distributions. 
 

The new legislation ex-
tends this protection to 
a single-member LLC, 
which means that Wyo-
ming is the first state in 
the country to provide 
that the charging order 
is the exclusive remedy 
even for a single mem- 

ber LLC.  Finally, the 
new legislation confirms 
that a judgment creditor 
has no other rights, 
whether legal or equita-
ble, except for the charg-
ing order. 
 

Wyoming LLCs are one 
of many strategies we 
discuss with clients con-
cerned about asset pro-
tection, but this new leg-
islation makes these 
entities even more fa-
vorable for asset protec-
tion.  If you would like to 
learn more about asset 
protection, please con-
tact our office. 


